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PAROLE AND SENTENCING LEGISLATION AMENDMENT BILL 2006 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON GIZ WATSON (North Metropolitan) [5.20 pm]:  Some of the issues I want to concentrate on are the 
fact that the bill will abolish the Parole Board and establish a new Prisoners Review Board, and also the claim 
that the bill follows on from the recommendations of the Mahoney inquiry.  If members cast their minds back to 
when the Mahoney inquiry report was released to the public in November 2005, they will find that one of the 
first things the government said in response to the inquiry was that it would abolish the Parole Board.  In my 
view, that was a very deliberate political decision to discredit the Parole Board.  It was also very clear that the 
Mahoney report did not recommend that the Parole Board be abolished.  I will go into some of the detail of what 
Mahoney said about the Parole Board, because, although Mahoney had some comments and suggestions about 
improving the role and operation of the Parole Board, he certainly did not recommend that it be abolished. 

At page 201 of the “Inquiry into the Management of Offenders in Custody and in the Community”, otherwise 
known as the Mahoney inquiry report, reference is made to the Parole Board.  It states -  

The Parole Board is established by section 102 of the Sentence Administration Act 2003.  The Board 
comprises seven members and is chaired by the judicial member nominated by the Attorney General 
and appointed by the Governor.  A Secretary of the Board is appointed under Part 3 of the Public Sector 
Management Act 1994.  The Minister may also appoint a person to be the deputy of a member 
appointed by the Governor, other than the judicial member.  The deputy of a member may attend Board 
meetings when the member is absent and perform the member’s functions. 

Whilst a Court determines whether an offender will be eligible for parole, the Board is responsible for 
determining the release a prisoner once he or she has served custodial portion of their sentence.  In 
making that decision the Board must take into account ‘parole considerations’.  The Board also has the 
power to amend, suspend and cancel parole orders. 

The Parole Board has two main functions: 

• the grant of parole to some long term prisoners towards the end of their sentence (“the 
official function”); and 

• the giving of advice to the relevant Minister and to the Department upon proposals for 
Pre-Release Programs for lifers (‘the unofficial function’). 

The Board also has the power to make, suspend or cancel Re-entry Release Orders. 

The Parole Board’s role is focussed on release decisions.  The Board has little statutory role in sentence 
management, although when a decision is made to refuse to release a prisoner, the Parole Board often 
sets conditions that must be met to secure release.  It has a slight case management role in this regard. 

The Board is supported by a secretariat that is part of the Court Services Division of the Department of 
Justice.  The Board reports to the Attorney General.  The Board deals with approximately 4000 cases a 
year.  

It should be noted that members of the Parole Board also act as the Mentally Impaired Accused Review 
Board, established pursuant to the Criminal Law (Mentally Impaired Accused) Act 1996 (section 41).  
The Board is an independent entity that deals with the detention and release of mentally impaired 
accused persons and is chaired by the judicial member appointed to the Parole Board.  Other members 
of the Board are the three Parole Board members appointed by the Governor, a psychiatrist and a 
psychologist appointed by the Governor (section 42). 

The report goes on to address the issue of whether the parole process should be administered by the Parole 
Board.  It states -  

During the Inquiry there has been some criticism of the parole process and the Parole Board.  
However, -  

This is my point - 
I recommend that the Parole Board be retained and improved. 
If the Parole Board were to be abolished, it would be necessary to create another body to do what it 
does. 

There is a very strong parallel with the federal government’s move to abolish the Aboriginal and Torres Strait 
Islander Commission.  It seems to me that the political move to abolish ATSIC does not remove the obvious 
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necessity for a body to represent Aboriginal people at a national level.  The same argument can apply to what we 
are doing here: we may abolish the Parole Board, despite the Mahoney recommendation, but we will simply 
create another body to do what it does.  The report continues - 

There is nothing to suggest that the body substituted would follow a different process for deciding who 
should have parole; it would follow the same process.  Further there is nothing to suggest that, 
following a process of the same kind, it would it better. 

What the Parole Board does has not been sufficiently understood.  The objective of the parole process is 
to reduce the rate of re-offending.  Offenders, if given the help of the parole system (more accurately, 
prisoners who, if given the assistance of parole) will be sufficiently likely not to offend during the two 
year period of the parole.  The Board decides whether in the case of an individual prisoner, parole 
should be granted and on what conditions. 

The decisions that the Parole Board must make are not simple.  They are inherently liable to be wrong.  
This is because it is difficult to predict human nature. 

It is to be emphasised that the Parole Board has minimal involvement in what is done by a prisoner after 
he has been granted parole.  The Community Justice Division undertake the supervision of parolees. 

Because the Parole Board must make a judgement involving the (uncertain) predictions of what the 
prisoner will do while on parole, on many occasions, parole will be granted to prisoners who re-offend.  
In a large number of cases the choice made by it will be vindicated; the parolees will not re-offend.  In 
many it will not; they will re-offend. 

The information on re-offending is not fully comprehensive.  The case of the ‘offending prisoner’ 
Mitchell is an example of the unpredictability of human nature.  He was granted parole.  Those who 
proposed him believed he could be led from re-offending.  His family . . . was prepared to assist him.  
They are said to have been interested sufficiently to complain to police and to the Community and 
Juvenile Justice Division that he should have more help.  He appeared from time to time to respond to 
the parole.  Finally he re-offended. 

The Review of the Parole Board, the Mentally Impaired Defendant’s Review Board and the Supervised 
Release Review Board (‘the Frizzell Report’), undertaken by Mr Peter Frizzell in 2002, commented that 
the Parole Board only attracts attention when there is adverse media coverage.  The criticisms levelled 
at the Board in these instances are frequently unwarranted as the circumstances are the circumstances 
are often beyond the control of the Board. 

The ability of the Board to publish reasons where it is in the public interest, which I advocate later in 
my report, will go some way to addressing this issue.  However, the Board needs to proactively educate 
those in the criminal justice system and wider community in relation to its role. 

In this regard the 1991 Joint Select Committee on Parole recommended that an “extensive public 
relations and education program should be undertaken by the (then) Department of Corrective Services 
with participation by the police, the judiciary and the Law Society”. 

The issue of the Parole Board being unable to communicate with the public is not something new, and Mahoney 
commented on it in some detail. 

I will move forward a little in the report to the issue of governance and resourcing of the Parole Board, because it 
is significant that members understand what was said by Mahoney, rather than what the government has chosen 
to select from his report.  At page 206 of the report, under the heading “Governance & Resourcing”, it states -  

The Parole Board is an independent entity that reports to the Attorney General and is supported by a 
secretariat that is part of the Court Services Division of the Department of Justice.  The same secretariat 
also provides administrative support to the Supervised Release Review Board and Mentally Impaired 
Accused Review Board. 

The secretariat is responsible to both the Department of Justice and the Chairs of Board.  The Frizzell 
Report noted that the proximity of the Board to the Department of Justice has resulted in the perception 
of a lack of independence.  The report commented that prisoners did not view the Board as separate 
from the Department. 

Comments collected as part of that report indicated that there was “confusion and frustration with the 
interface between the secretariat and the three Boards” expressed by the majority of Board members, 
staff of the secretariat and the Chairs of the Boards at the time.  Mr Frizzell commented that as a result 
some ‘grey areas’ in terms of business management processes and personnel management and 
development has occurred.  The report recommended that the Department of Justice, Boards and the 
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Secretariat should establish an accountability framework to clarify lines of staff accountability.  It 
appears that the implementation of this recommendation has not occurred. 

Therefore, to reinforce the independence of the Parole Board, I recommend that the Minister 
responsible for its administration should be the Attorney General.  This will necessarily mean that the 
Attorney General should also be responsible for the Supervised Release Review Board and the Mentally 
Impaired Accused Review Board. 

The Parole Board has comparatively few resources of its own.  The 2004/05 budget for the three boards 
was just over $1.3 million, which includes salaries, wages and allowances; Board fees and other 
administrative costs. 

Because of the inadequate funding, the Parole Board is not able to do what it may wish to do to improve 
its decision making process and generally its functioning.  It has in principle wide powers; for its 
purposes it has the powers of a Royal Commission.  It can arrange for the assistance of consultants if 
necessary.  However, it has minimal staff and it has been unable to establish for example, extensive 
statistical procedures.  The Board, to a substantial extent, relies upon the information provided by the 
Department.  To an extent that affects its real or apparent independence.  The Commissioner of 
Corrections should consult with the Chairman of the Parole Board to prepare a statement of the 
resources of persons, procedures and finance necessary for its proper functioning and a budget should 
be presented.  

I am reminded of an inquiry by the Standing Committee on Legislation of this Parliament, of which I was a 
member.  I refer to the Standing Committee on Legislation’s report 18 on the Sentencing Legislation 
Amendment and Repeal Bill 2002 and the Sentence Administration Bill 2002 of May 2003.  During that inquiry 
we met with a number of members of the Parole Board, who presented as witnesses to that inquiry.  I remember 
the issues they had with their workload, which they had to carry with very limited resources.  The committee 
made some comments on that, which are addressed in the Mahoney report at page 200.  Again, it seems to me 
that the recommendations that flowed out of that committee report were not implemented by the government.   

To continue with this issue of governance and resourcing, the Mahoney report states - 
 For the information upon which it acts it is in practical terms dependent on the prison system, 

particularly the Community and Juvenile Justice Division.  I do not mean that officers do not do what 
they should do, but the effect of the Parole Board being dependent on the Department have been noted 
by Counsel Assisting the Inquiry and others.  Its information system should not duplicate the present 
sources.  However, the Board should have such an independent power and capacity to obtain 
information as, in the opinion of the Chairman, is appropriate to establish its public independence. 

 . . .  

 The Parole Board should be resourced sufficient to maintain an efficient secretariat, to arrange for the 
conduct of investigations beyond those undertaken by the Community Justice Division if it should 
consider them necessary in particular cases, and the establishment of a more extensive internal record 
and statistical keeping procedure. 

 In addition, significant additional funding will be requested as result of my recommendations that 
broaden the role of the Board.  

I will be interested to know from the parliamentary secretary’s response to this second reading debate what 
additional resources will be provided to the proposed new body.   

The next point that the Mahoney report addressed in relation to the Parole Board was improving functioning and 
public acceptance and the power to publish reasons.  At page 207, the report states - 

 Currently members, deputy members and the Secretary of the Board are prevented from disclosing 
information obtained in the course of their work by virtue of section 119 of the Sentence Administration 
Act 2003, except when ordered by a court or a judge to do so, or in circumstances approved from time 
to time by the Minister. 

 This provision should be amended to provide the Parole Board with the power to publish the decisions 
for its reasons when it considers it would be in the public interest to do so.  It should not be obliged to 
do so in every case: that would be a heavy burden that would serve no purpose in many (perhaps almost 
all) cases. 

Currently, we have a situation in which the Parole Board comes under criticism, but it is unable to make public 
its reasons for its decision.  That does nothing to assist the public in making an assessment on whether the 
decision of the Parole Board was appropriate.   
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The Mahoney report goes on to discuss the issue of membership of the Parole Board and in paragraph 7.281 at 
page 208 it notes that - 

 No complaint has been made that its membership does not carry public confidence in its integrity and 
independence. 

It appears from that that the Mahoney inquiry was not presented with any concerns about public confidence in 
the integrity and independence of the membership of the Parole Board.  That is not what I understood from the 
way in which the government sheeted home the blame directly to the Parole Board.   

I will conclude my comments about the Mahoney inquiry by referring to the specific recommendations it made 
on parole.  Indeed, as I said previously, the inquiry did not recommend the abolition of the Parole Board but 
made recommendations for the clarification and strengthening of the Parole Board.  Recommendations 38 to 41 
of the report cover this matter.  Recommendation 38 reads - 
 A system of parole should be maintained and supported in Western Australia and the Department, in 

collaboration with relevant research bodies, should undertake a comprehensive, long-term study on the 
impact of parole on recidivism. 

Recommendation 39 states - 
 Government should review the basis on which parole is considered to simplify the procedures involved.  

In this regard, recommendation 59 contained in the Closing Submissions of Counsel Assisting should 
be adopted. 

Recommendation 40 states - 
 Government should consider greater involvement of the Parole Board in the sentence management of 

offenders.  In this regard, recommendations 48 and 51 contained in the Closing Submissions of Counsel 
Assisting should be considered.  

Recommendation 41, which is the final recommendation on parole, states - 

 A Parole Board should be maintained but will require significant improvement to its:  
 (i) Resources, including separate funding and a secretariat within the Department of the Attorney 

General to assist with its decision making and functioning;  
 (ii) Legislation, particularly in relation to its ability to inform the public of its decisions and to 

extend its membership if considered important for public confidence; 
 (iii) Handling of victims’ issues  
 (iv) Accountability, through measuring and reporting on its effectiveness through the use of 

statistics and performance indicators aimed at assessing the reduction in re-offending; and  
 (v) Communication with the public to improve understanding of its functions.  

 In this regard, recommendations 45 to 47 contained in the Closing Submissions of Counsel Assisting 
should be adopted. 

I note that a number of these recommendations are reflected in the bill and a case has been made for the need to 
abolish the Parole Board.  I argue that the Parole Board has been used unfairly as a scapegoat by a government 
looking for somewhere to shift the blame.  It is a shameful exercise and has been offensive to members of the 
Parole Board who have worked very hard to perform their functions.  As the Mahoney report states, no 
complaint was made to the inquiry about the integrity of the membership of the Parole Board.   

This bill proposes to change the name of the board from the Parole Board to the Prisoners Review Board.  I 
argue that this change is confusing.  The new name does not actually say what the board can do.  It is worth 
noting that New South Wales was recently dealing with the reverse situation.  In New South Wales, the name 
was changed back to Parole Board from Offenders Review Board.  The New South Wales Law Reform 
Commission stated the following about that - 

The name of the Offenders Review Board is a matter of some concern.  Created by the Sentencing Act 
1989, the “Offenders Review Board” replaced the Parole Board.  The name change was intended more 
accurately to reflect the function of the Board, but it is clear instead that confusion has been created and 
perpetuated, particularly with the Serious Offenders Review Council and its name changes.  “Parole 
Board” is generally used for such authorities, and popularly understood.  The Sentencing Legislation 
(Amendment) Bill 1994 (NSW) proposed to return to the name “Parole Board”, recognising that 
confusion exists.  The Offenders Review Board itself urges this course.  The Commission proposes that 
the Offenders Review Board be renamed the Parole Board.  
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Perhaps in a few years there will be another change back again.  Arguably, the functions and powers of such a 
board are more critical, whatever we choose to call it. 

My next point is about the new Prisoners Review Board being chaired by a judge or a retired judge.  I note that 
this is not different from the current provisions for the Parole Board.  However, I believe it is important to 
question why, more and more, executive functions are being given to retired or even serving judges; for 
example, in other legislation that we will debate in this place about preventative detention.  We are seeing a 
blurring of the role of the judiciary in a number of these areas.  I believe that is problematic.  I argue that a 
provision for a senior legally qualified person would be sufficient regarding the expertise needed on such a 
review board.  It is a matter of the separation of powers that should be taken quite seriously.  I ask the 
government to explain why it thinks that a judge or a retired judge needs to act in this capacity, which clearly is 
not a court capacity. 

The next point is about clause 64 of the bill, which deals with the review of board decisions.  The bill proposes 
that the Prisoners Review Board review some of its own decisions.  I have doubts whether this clause will 
provide for an independent review.  A person affected negatively by the first decision would expect some sort of 
independent review, especially as the same people who were part of the first decision are likely to be involved in 
the new review.  If there were an appeal for a review, the review should be carried out by members of the board 
who were not involved in the initial decision.  I note that the board is expanding its membership; it will now be 
considerably bigger.  Consideration should be given to the review being carried out by members of the Prisoners 
Review Board who were not party to the original decision.  This is a question of natural justice in being able to 
provide some independence of the review from the original decision. 

In New South Wales, the Supreme Court, as the Court of Appeal, has a statutory power to review decisions of 
the Parole Board, if they were made on the basis of false, misleading or irrelevant information.  A similar 
provision in Western Australia would ensure that a proper review was available to a person affected by a 
decision.  That would be another way of providing an arms-length review of a decision of the Prisoners Review 
Board, which I believe the government should also consider. 

I also want to ensure that the review option is accessible to all prisoners equally.  Whereas the process of review 
by videoconferencing is often useful and assists the more articulate prisoners, arguably it can work to the 
detriment of prisoners who are uncomfortable with using that kind of technology.  I am thinking in particular of 
indigenous people.  I acknowledge that there is an argument in favour of it in that it reduces the need to travel.  
For example, a prisoner might have to travel from, say, the Kimberley for an appearance before the Prisoners 
Review Board.  I believe an argument could also be made that if videoconferencing is to be used, people may 
need some assistance.  For example, in cases in which prisoners are appealing, they might need assistance to 
present their appeal as they wish, and they could be assisted in dealing with videoconferencing.  I do not know 
whether there has been any comparison in the successive reviews of the capacity of a prisoner to put his case.  I 
understand that the Parole Board does a lot of its work without taking information direct from the prisoner.  
However, the argument that I am putting is that the degree of literacy of a person and his ability to express 
himself could well go against him, particularly if he must deal with technology such as videoconferencing. 

I will mention some of the provisions in the bill that we support.  The proposal to require training for board 
members, as provided for in clause 56, is welcome and supported.  In clause 58, the fact that the board will be 
able to call on expert or professional assistance is also a welcome change.  We also note that the publication of 
decisions will be possible at the discretion of the chair.  That certainly was one of the recommendations that 
came out of the Mahoney inquiry. 

On the issue of training, the Royal Commission into Aboriginal Deaths in Custody made the following 
recommendation - 

That judicial officers and persons who work in the court service and in the probation and parole services 
and whose duties bring them into contact with Aboriginal people be encouraged to participate in an 
appropriate training and development program, designed to explain contemporary Aboriginal society, 
customs and traditions.  Such programs should emphasise the historical and social factors which 
contribute to the disadvantaged position of many Aboriginal people today and to the nature of relations 
between Aboriginal and non-Aboriginal communities today.  The Commission further recommends that 
such persons should wherever possible participate in discussion with members of the Aboriginal 
community in an informal way in order to improve cross-cultural understanding. 

With the training, I emphasise that it is important to be mindful of that recommendation of that royal commission 
to ensure that the training includes an understanding of the issues confronting Aboriginal people.  It is worth 
reminding the government again that many of the recommendations of the Royal Commission into Aboriginal 
Deaths in Custody are still awaiting implementation in WA.  One I wanted to mention particularly was 
recommendation 119, which is that corrective services authorities ensure that Aboriginal offenders are not being 
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denied opportunities for probation and parole by virtue of the lack of adequate numbers of trained support staff 
or infrastructure to ensure monitoring of such orders.  This is still a significant problem.   

Clause 63 of the bill deals with what needs to be considered before a person is released.  The argument I will 
pursue - I will move an amendment - relates to the consideration of the release of an Aboriginal or Torres Strait 
Islander person.  The government will, with this bill, ensure that one of the members of the board is a victim’s 
representative.  We acknowledge that that is an appropriate representative to have on the Prisoners Review 
Board and certainly the whole thrust of the government’s rhetoric on this issue is about ensuring that the victim’s 
voice is heard, although I have heard no evidence that the existing Parole Board has ever refused to accept a 
victim’s statement or to hear from victims.  I think it is wrong to suggest that the Parole Board has not listened to 
the voices of victims.  However, if we are to make a special place on the board for a representative of the 
victims, I think it is also very important that we make a specific position available for a person of Aboriginal and 
Torres Strait Islander descent.  I will deal with clause 63 in more detail in committee.  One of the people on the 
board is required to have knowledge and experience, I think it says, of indigenous matters but it is couched in 
much broader terms. 

Indigenous Western Australians are grossly over-represented in our prison system, to the great shame of all 
Western Australians.  We have the highest rate of incarceration of indigenous people and that trend is increasing.  
Although Aboriginal people represent only 3.4 per cent of the population, they represent 40 per cent of the 
prison population.  In that regard, it is a matter of balance and fairness that the board be provided with the 
expertise and knowledge of the Aboriginal and Torres Strait Islander experience.  That representative should not 
only have the knowledge of the Aboriginal people; he or she should be of Aboriginal or Torres Strait Islander 
descent.  That will go a long way towards restoring some faith in the indigenous community that the government 
takes seriously its concerns about the rate of incarceration and other issues that particularly affect indigenous 
Western Australians.   

Clause 56, which amends section 103 of the Sentence Administration Act, will give more influence to 
community representatives and will not limit the number of community representatives.  It also does not make 
provision for a specific representation of Aboriginal interests, but requires only one community representative to 
have specific knowledge.  “Knowledge and understanding of a range of cultures among Australians particularly 
Aboriginal Australians” is only one of the possible attributes.  That is a further problem because it simply puts 
Aboriginal Australians in with other cultures in the Western Australian community.  That is wrong in our view, 
because Aboriginal Australians have a particular place in Western Australia that is unlike that of any other 
culture.   

We want a person of Aboriginal descent to be a mandated member of the new Prisoners Review Board because 
of the over-representation of Aboriginal people in WA prisons, and the cross-cultural knowledge and wisdom 
that is needed to assess the cases involving an Aboriginal or Torres Strait Islander person should be taken 
seriously.  It would also be a very strong gesture of reconciliation. 

I have come to the end of my comments.  However, I have a couple of questions to which I seek a response from 
the government.  Has the Parole Board ever not given consideration to victims’ statements?  It seems to me that a 
fair amount of prominence is given in the bill to the board listening to the voices of victims.  We agree with the 
community that that is a very reasonable thing to do.  What indication is there that the present Parole Board has 
never done that?  What evidence is there that the Parole Board has not “given prominent consideration to the 
safety of the community”?  The substantial shift in this bill is to make that the paramount consideration.  That 
implies that the existing Parole Board has not done that.  I think that is fundamentally wrong and it is insulting to 
the operations and the members of the existing Parole Board to imply that somehow they have not given 
paramount consideration to the safety of the community, because it is my understanding that they have.  There is 
very little evidence to suggest that they have not. 

I noted in the Mahoney inquiry report that the Parole Board makes an average of 4 000 decisions annually.  I 
raise the question of workload in that regard.  What indication and commitment is the government giving to 
ensure that the new Prisoners Review Board will be adequately resourced?  This bill deals with the legality and 
the powers of the new board.  What will ensure that, although we will give the board a new name, we do not 
hamstring it with the same workload, the same powers and the same expectations?  What will ensure that it does 
not struggle with its workload due to a lack of resourcing?  There is a real danger that the community will think 
that, although we have adopted a brand spanking new approach in the shape of a renamed board, it will be 
basically doing the same job.  The community wants to know whether it will do its job effectively.  I have not 
heard in this debate the government indicate how it will provide the additional resources that the Mahoney 
inquiry made a point of saying were needed.  Other aspects covered by the Mahoney inquiry and the 
recommendations it made on the issue of parole are not addressed by this bill, and I think the community 
deserves an assurance that this new organisation will not involve only a new letterhead and some small changes, 
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which the Greens (WA) would, by and large, support, but that it will be adequately empowered and resourced to 
do its job properly. 

Debate adjourned, on motion by Hon Sue Ellery (Parliamentary Secretary). 

Sitting suspended from 6.00 to 7.30 pm 
 


